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”Artiele 12, Personal injuries and damage to property

Unless otherwise agreed between the States concerned, a State cannot
invoke immunity from jurisdiction before a court of another State
which is otherwise competent in a proceeding which relates to
Pecuniary compensation for death or injury to the person, or damage
to or loss of tangible property, caused by an act or omission which is
alleged to be attributable to the State, if the act or omission occurred in
whole or in part in the territory of that other State and if the author of

the act or omission was present in that territory at the time of the act or
omission”,
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»Article 11
A Contracting State cannot claim immunity from the jurisdiction of a
court of anether Contracting State in proceedings which relate to
redress for injury to the person or damage to tangible broperty, if the
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facts which occasioned the injury or damage occurred in the territory
of the State of the forum, and if the author of the injury or damage was
present in that territory at the time when those facts occurred~,
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”The Court, while noting the growing recognition of the overriding
importance of the prohibition of torture, does not accordingly find it
established that there js yet acceptance in international law of the
proposition that States are not entitled to immunity in respect of civil

- claims for damages for alleged torture committed outside the forum
State. The 1978 Act, which grants immunity to States in respect of
personal injury claims unless the damage was caused within the United
Kingdom, is not inconsistent with those limitations generally accepted
by the community of nations as part of the doctrine of State immunity” .
Case of Al-Adsani v. The United Kingdom (Application no. 35763/97)
(2001), para, 6.
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“Personal injuries and damage to property

A State is not immune as respects proceedings in respect of— {a) death
or personal injury; or

(b) damage to or loss of tangible property,

caused by an act or omission in the United Kingdom,
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”...an interpretation S.6(a)(a) that requires the tort causing the
personal injury or death to have occurred in Canada upholds the
purposes of sovereign equality without leading to absurd results. It
accords with the theory of sovereign equality to allow foreign states to
be sued in Canada for torts allegedly committed by them within
Canadian boundaries. As explored above, sovereignty is intimately tied
to independence. State independence relates to the “exclusive
tompetence of the State in regard to its own territory” (Island of
Palmas Case (Or Miangas), United States of America v. Netherlands,
Award (1928), II R.LA.A. 829, at p.838; Fox and Webb, at p.74). If a
foreign state is committing torts within Canadian controlled
boundaries, Canada has the competence (derived from its
independence) to bring the foreign state within Canada’s adjudicative
jurisdiction. There would thus be a sufficient connection with the
forum state to justify bringing the foreign state’s actions under
Canadian scrutiny, In this way, the territorial tort exception to state
immunity maintains an appropriate balance between “the principles of
territorial jurisdiction and state independence” (Larocque, Civil
Actions for Unecivilized Acts, at p.258). Tt enables a forum state to
exercise jurisdiction over foreign states within its borders without
allowing the forum state to “sit in judgment of extraterritorial state
conduct” (ibid.)”. Kazemi Estate v. Islamic Republic of Iran, 2014 SCC
82 (CanLTI), (2014] 3 SCR 176, para.72.
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“We have interpreted this requirement as mandating that the entire
tort occur in the United States, Id. at 381 ([T}t seems most in Keeping
with both Supreme Court precedent and the purposes of the FSIA to
grant subject matter jurisdiction under the tortious activity exception
only to torts which were entirely committed within the United




States.”)”. Qandah v. Johor Corp., 2020 U.S. App. Lexis 2731
(24.1.2020, p. 12,
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Sponsors of (Terrorism Act ("JASTA™) Pub. (L. No. 114-222, 130 Stat. 852 (2016) 28
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Ashton v. Al Qaeda Islamic Army (In _{APYPNn Y12 Yy yapvsoa 11-71 99N D)

-re Terrorist Attacks on September 1 1,2001298 F. Supp. 3d, 631, 642 (2018)
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"This first condition — that the act causing the damage is to be performed
within the territory of the forum state — s broadly applied by all jurisdictions
in which the restrictive doctrine of immunity is accepted...". HAZEL FOX &
PHILIPPA WEBB, THE LAW OF STATE IMMUNITY 467 (3’d ed., 2013).
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